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COUNT ONE
{(Megligent Discharge of a Pollutant)

BACKGROUND

1 Freedom Incustries, Inc “Freedom” | Wa s EY Nest
T - -~ - . -, -~ ~T = - -
Virginia corpoeration located in Charleston, Negt Virginza, and
o - ~ P R - i T 1 — A A ~ —~ Py o~
engaged, directly and through two clogely-affiliated companisg,
4o = Pl e -~ I e o o, e gy - ey s - e
in the business of storir selling, and zrangporting chemicals
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T

methancl. That substance, both in the form as Freedom originally

g o o - 3 3 fol P gl - R . - - Ay
purchased it, and in the form after Freedom processed itc, was
commonly referre to f{and will be referred to hereinafter) as

"MCHM L

The MCHM 8pill Intc the Elk River

10. In the morning of January 9, 2014, t was discovers
that MCHM stored at the Etowah Facility had leaked from Tank 298

into a containment area.

1. A significant guantity of the leaked MCHM breached

containment, includino a dike wall, ran down the riverbank and
River via at least two discernible,
channels or figsures. The MCOHM then

flowed downstream

he Clean Water Act and the NPDES Program

L2. The Federal Water Pollution Contrel Act, commonly
Fnown as  the Water Act, < =zt Ti 33, United
States Code, Sections 1251-1387, was =2nacted by (ongress to

restore and malintain the integrity of the Nation’'s waters and

Lo prevent, reduce, and eliminate water pollution.

13. The Clean Water Act prohibited the discharge of any
poilutant into waters of the United States by any person,
except in compliance with a permit ilgsued under the National

e
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Iy ot wem -~ = iy o T - = sy, B TR o E o T v PR ~~ - e a3
admninistered by the West Virginia Department of Environmental
T g o g - NI Y p Tom o e ¢ e 1y hey % Yo )

Protection (“DEPY), subject Lo oversignt Dy EPA
ey PR ot i - o A ™ T
17 Pursuant to the of  authority, DEP

lgsued a “Multi-Sectcor General Water Pollution Control Permit,”

No. WV0111457 {the “Permit”), under which industrial faci

t -y
-
o
D
9]

oy i P s - T - 7 47~ - oy o Bl - oy
such as Freedom, could apply for individual registration and

authority tc operate. The Permit authorized permit holders to

monitoring and reporting regquirements for certain pollutantgs,

P P BN # - P = -~ b 34 em i -~ £ A VLY
DUt did not aslow Zoy The dalscharge of MCHM.

operatad the Etowah Facility pursuant to the

T e A . R S T 500
Permlt Reclistraticn Number WVG61L0920.

MCHM into the Zlk Riv
NEGLIGENT OPERATION OF THE ETOWAH FACILITY

19. At all times pertinent to this Superseding Indictment,

&)
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develcoring and implementing an SpPCC, a storymwater pollution

prevention plan, and a groundwater protection plan for the

or about January 9, 2014,

CHARLES  EB. HERZING, and GARY SCUTHERN failed to mest a

Freedom operated Cche Etowah Facility in compliance wit the
Permit, applicable environmental regulations, and in a

= ol cmA Aarere e o T e -~ 3 oy ey £ = - o T ey e
reasonapble and envirconmentally-sound manner, as detailed above.

Stateg, from on or about

January 9, 2014, throcugh at least January 23, 2014, without a
4 s T 3 - ~ ~ o~ ~ Ty 4 e o ~ 3

permit ilgsued under Title 23 of  the United States Ccode

authorizing such discharge.

W
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COUNT TWO
{(Unlawful Discharge of Refuse Matter)

1 The Grand Juxry re-alleges and InCorporates by
reference paragraphs 1 thr h 23 of Count ©One of this

C
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approximately February 2002 through on or about January 9, 2014,

. o - i~ o~ ~ - P P el A A1V o T - - 3

3t Yy near Chariestoen, Kanawha County, West Virginia, and within
[} e ™ - 4 ~ = 7 - S oF o o ™I

the Southern District o©f West Virgainia, defendants DENNIS P

FARRELL, WILLIAM E. TIS, CHARLES E. HERZING, and GARY SOUTHERN

caused Lo be and deposited, from the shore, certain
- A ~ o o ol T vy e
reftus matter that 1s, MCHM, into the Elk River, a navigable

water of the United States, without a permit authorizing such
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January 9, 2014, and continued through at least January 23

3
o
&
it
s

In violation of Title 33, United States Code, Sectiong 407
and 411

-
-
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COUNT THREE
{(Negligent Violation of Permit Condition)

1. The Grand Jury re-alleges and incorporates by
reference paragraphs 1 through 23 of Count One of this

[

4T - T 7 - - - 7 P = i o ™ e - - £ TAT e o
Weat Jirginia, and within “he soutnern District of Nest
Crd o X S - oo S S R p - ~r .
Jirginia, defendants DEINNIS P FARRELL, ILLIAM B I'TS, CHARLES
™ C sk N T — 3 o~ - YT TEINTITOTY T - — L SR B . .y - - gt N
E. HERZING, and GARY SCUTHERN, as regponsibkble corporate officers

. N . £ o T IR - (7 TT o 5E 2 27 R !

gections of the Clean Water Act (33 UJ.s.C 5% 1211 and 13218), in
- 5 g - 3 3 -3 CF o o e T T TT e - - - < ) -~ 5 TT ooy

2 permit rssued by the State of West Virginia under 323 U.2.C. §

Peyrmit No. WV0111457, General Permit Registration Number

T T N \ /g Yy P UL i Y o ] . Sevtren 1o gy -y

WVGS10920 (the “Permit”), by failing to develop, maintain, and
- g . e Tipw 17} o ™ . - o B T o= Y ~
& SsStormwater Poillution Prevention Plan (“Plan”: for

A
4 L

the Etowah Facility as reguired by the Permit and conseguentlvy
oy  failing to implement reasonakle practices tha

"stormwater managemsnt controls,” that should have been included

in any such Plan

'r_l
I
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oy - oK Ty gt [ T - A e o -
3 The time periods during wiich e=ach defendant was a
responsible  corporate cfficer of Freedom who negligently

viclated a permit condition as described above ar

[t}
[y}
0

» Defendant FARRELL - from approximately February 2002
through on or about January %, 2014;

] g . b —- -~ - . o ~
s HERZING - frcem no later than 2004 throucgh at
; N, o
emper &, 2012; and

s Defendant SOUTHERN - from approximately May 2009
through on or about January %9, 2014,

-
(3]
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COUNTS FOUR - EIGHT
(Scheme to Defraud in Bankruptcy Case)

1 The Grand Jury re-alleges and incorporates by
rererence paragraphs 1  through 23 of Count OCne of this
Superszeding Indictment as 1f fully set forth herein

Aftermath of the MCHM Discharge: Lawsuits and Bankruptcy

A water treatment and distribution plant of the West

tJ

b

T e + - -~y e T = - - e T W e ~ — ”" 3 -
Jlrginla American Water Company {(the Water Company”), and an
e e i = —~ Ty o g T . -~ bl - -~ R o~ Toa s 5/
intake Tor that plant, were located approximately 1 - 1 1/2
e T 3 ~ $- a £ an T ) T B . i~ T AR e e
miles dJdownstream from the Etowah Facility on the Elk River.

Through the intake, the Water Company took in water from the Elk
River and treated it to supply water for residents and
3. The MCHM that discharged into the Elk River from the

Etowah Facility flowed into <the Water Company’s intake and

3 - - w7 T e -, o) ¥t Y e - o~ T o -
Creatment plant on January g, 2014 . As & result, at
approximately 6:00 p.m. on January 2, 2014, the State of West

Virginia issued a “do not wuse” advisory, which effectively
denied water from the Water Company, for drinking, cooking and

washing. The advisory coversd an estimaced 300,000 residents

within a nine-county area for several days.
4 Numerous lawsuits were filed against Freedom as a

result of the discharge of MCHM into the Elk River., and the



Case 2:14-cr-00264 Document 75 Filed 01/21/15 Page 15 of 38 PagelD #: 532

subgequent denial of water from the Water Company for most uses.

Y g £ 0 e o T g g . - £ e . [N SN iy e = R . a0
ne I[irst such lawsguzit was filed on the meorning of January 10,

2014

5. On January 17, 2014, as a result of the numsrous
lawsults against Freedom, and faced with the loss and potential
loces of business and revenu Freedom socught protection in
pankruptcy by filing a voluntary etition for relief under
Chapter 11 of Title 11, United States {ode, that isg, the
Bankruptcy Code.

a Defendant GARY SOUTHERN was also sued indis as

MCHM discharge and subsequent denial of water.

The first sult against SOUTHERN was filed on January 13, 2014,

th
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Virginia. (The individuals and entities who sued SOUTHERN will

be referred to hereinafter as the “Plaintiffg.”)
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debtors with getting a fresh start. The bankruptcy laws provide
debtors with the opportunity either to reovganize and payv their
£ 2 ) -t L J A

debts while keeping their property or business, or to liguidate

Chelr assets under the bankruptcy court’'s supervision.
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petition for relief in bankruptcy.
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9. In a bankruptcy case, the debtor must file “scheduleg”
and a statement of Iinancia. alfairs, to provide
o e G ¥ I ) ! £ ey - = - 3 -, - - 1}
about the debtor’'s Ifinancss, assets, and liabilities . the

bpankruptcy court typically holds a hearing immediately after the
bankruptcy case begins, to review initial motions and guestions

= Y, O - [ I3 - . - - o g A i - - 3 ey
apbout the debtor’'s organization and finances. That hearing

h i3
T o~ Ve R - 3 S for J e RN P
commenly referred to as the “first-day hearing.”

10. A Dbankruptcy case may involve a large number of

creditors, that 1z, persons and sncities who hold or who have

2

asserted a clalm against the debtor. The creditors may include

those whe held a security interest, such as a lien or mortgage
in some of debtor’s property. The creditors also may include
trnose who have <laims with no security or priority. The

are known as “unsecure
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bankruptcy court tec appoint a committse to reprssent al

G

unsecured creditors.

11. A bankruptcy case typically invelves a hearing known

as a "meeting of creditors,” at which a debtor or cfficers of a

t
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reaedom’ g Bankruptcey Casze

12, Freedom filed its bankruptcy petition on January 17,
2014 Freedom’s 1lnitlial i1ntent was to reorganize and then to
continue operations as an  o©ongoing odusiness concern In a

indicated its intent to wind up its affairs and no longer
attempt to recrganize as a golng concern.
13. The first-day hearing 1in Freesdom’s case was held on
January 21, 2014, in Charleston, West Virginia. The purposes of
I3 -

that first-day Thearing included determining who had been

Freedom’'s bankruptcy case on January 17, 2014, and establishing
& pasis for an informed judgment as to who should be entrusted

with running Freedom as its bankruptcy case proceesded.

¥

tegtified under oa

.
o
—

Y

first-day hearing about, among cother things, whether he

worked for or was otherwise affiliated with Freedom before

Chemstream purchased Freedom on December 6, 2013, and whether he
was involved with Chemstream’s purchase of Freedom.

15. Freedom’s Dbankruptcy case iInvolved a large number of
creditors, includin unsecured creditors The ditors of
Freedom include some or all of those who had. filed a lawsu
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agalnst Freedom and also some or all of those who sued SOUTHERN,
that is, the Plaintiffs. &s of December 8, 2014, over 23000

R ] P - W o - - G - Ta1hm 3 +
credilitors had filed claimg against Freedom, which totaled over

February 17, 2014 In the Statement of Financial Affaiz
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listed only three ©pecple as former officers and

directors whose relationship with Freedom cerminated “within one
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panrruptcey. cage.” The three people listed were Farrell, Tis,
and Herzing, wlith 12/6/2013 listed as the date of the

termination of their relaticnship with Freedom as

17. The Bankruptcy Court appointed a Committee of
Unsecured Creditors (the “Committee’) .
12. One of the purposes of the Committes was £o =snsure

that Zunds were maximized and available for distribution to all
unsecured creditors. A critical part of the Committee’'s purpos

tigating the discharge of the MCHM into the Elk
River and determining if there were any legal causes of action
that should be pursued on behalf of the unsecured cradi
Such causes of action might include lawsuits against former and

current cfficers, directors, and employees.
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L9 The meeting of creditors in Freedom’s case was held on
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February 25, 2014, xn Charleston, West Virginia The purpcses
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liabilities of Freedom. It was also a purpose o

meeting of

creditors to explore issues that might affect those assets and
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ties, including issues that wmight help determine whether
there were any potential claims that could be brought against

other parties on behalf of the debtor, that 1ls, Freedom, or on
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creditors, answering guestions about, among other things, hnis
role with Freedom Dbefore Chemstream purchased =zhe shares of
Freedom on December 6, 2012, including whether he had been a

part of Freedcocm’s organization and whether he had played a role

The Scheme to Defrauc
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21, 2014, throcugh at least

Decemper 8, 2014, at or near Charleston, Kanawha County, West

Virginia, within the Socuthern District of West Virginia, and
elsewhere, defendant GARY SOQUTHERN did knewingly devige and

intend to devise a scheme to defraud Freedom's creditors and -he

19
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about his role and duties with Freedom bpefore he assumed

the

22 SOUTHERN' 2 purposes in the scheme to defraud included:
to forestall and defeat lawsuits that had been or might be filed

against aim, and to evade claims of Freedom’s creditors and
on of legal Judgments against him, to the ultimate

preserving and protecting over 57 millicon o

among cther things:

a. deceiving creditors of Freedom, the
Plaintiffs, the Bankrupto Court, and government
cfficials, into believing that he was not part cf the
Freedom organization before the purchase of Freedom by
Chemstream; had been affiliated with Freedom for only
a short period ¢f time before the discharge of MCHM

a: red on January 9, 2014, and was 1ot

for and should not be held lecally liable
HM discharge and resulting injuries and

b. converting and attempting to convert and

concealing and attempting to conceal certain of his

[=}
ts and otherwise attempting tc protect those
: 1

assets from wvulnerability =« , le judgments and

verdicts that wmight be entered or returned against

him

24. In fact, SOUTHERN had worked for Freedom as its C

Cperating Officer beginning in approximately May 2009, and had

served on Freedom’s board of directors from March 2010 until

9]

0
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October 2013. As the Chief Operating Officer, SOUTHERN managed
and operations at the Etowah Facility

exercised autherity in hiring employees

staff meetings and supexyviged emploveesg
T i

that SOUTHERN failed to exercise his authority to ensure that

in  a reagonable ar

Scheme to Defraud

was a part of the scheme to defraud that on January

21, 2014, SOUTHERN falsely and fraudulently testified under oath

S

before the United States Bankruptcy Court at the first-day
nearing about his rcle with Freedom hefore Chemstream purchased

Freedom in December 2013, and his role in the purchase itself.

26. It was further a part of the scheme to defraud that on
Or abcut February 7, 2014, S30UTHERN transferred 55.5 million

from his account with Wells Fargo Bank, N.A., by causing a check

h

.5 million to be deposited in an annuity account with
& t

ed b

ZOY

[6)%

<
o

b

Jackson National Life Insurance Company, at least in part for
“annuity creditor protection.”

i Bnt
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reviewed the Statement of Financial Affairs and knew it to be

ale To Chemstream 1in December 2013. That is, the Statement of

director of Freedom from on or about March 17, 2010 through at
least OCctober 10, 2013, and that SCUTHERN had been oh Chief

Operating Officer of Freedom from approximately May 2009 through

e e~ e - B
at least Octoepber 10, 2012, and besyond.

~ - . " - ~ A e -~ = . -

28 It was further a part of the scheme to defraud that on

-

Financial Affairs did not list SOUTHERN as having been a former

February 19, 2014, SOUTHERN made fraudulent representations and

Administration about SOUTHERN' & role with Freedom pefore
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Chemstream purchased Fresedom’'s shares and about his knowledge ofF
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30, It was further a part of the scheme to defraud that on
February 25, 2014, SOUTHERN falsely and fraudulently testified
andexr oath at the nmeeting of creditors about his rols with

Freedom before Chemstream purchased Freedom’s shares in December

2013, including whethar he Freedom/’

oy
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organization, and whether

a part of the sgcheme to defraud that

q

from February 25, 2014, through approximately December 8, 2014,
SOUTHERN never correctsd nis falge and fraudulent testimony and
never took any action to amend the false and misleading

Statement of Financial Affairs filed in Freedom’s bankruptcy
case
Executing the Scheme to Defraud By False and
Fraudulent Repregentations In Freedom’s Bankruptcy Case
22, On or about the dates indicated below, at or near
Charleston, Hanawha County, West Virginia, and within the

West Virginia, and elsewhere, having

to devige the above-described scheme to

attempting to do so, defendant GARY SOUTHERN knowingly made a

raudulent representation concerning and in relaticn

2
LI
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1ling of the pestition, as described below for sach count.

4 1/21/2014 At the first-day hearing, SCUTHERN
testified that he did not work for
Freedom before the purchase of
Freedom by Chemstream and had merely
been a “part-time, financial type
consultant” there

5 1/21/2014 At the first-day hearing, SOUTHERN
tegtified that he was involved
“guperficially” in the purchase of
Freecdom by Chemstream,.

& 2/25/2014 At the meeting of creditors, SCOUTHERN
testified that he was not “a part of
rhe Freedom organization” before the
purchase of Freedom by Chemstream.

7 2/25/2014 At the meeting of creditors, SOUTHERN
testified that he had been a consultant
to Freedom for “sales, marketing, back
office” purposes, before the purchase
of Freedom by Chemstream

3 2/25/2014 At the meeting of creditors,
testified that he had not been
with the procurement of
policies for Freedonm, betf
purchase of Freedom by Chemstre

All in wiolation of Title 18, United States Code, Section
157(3)
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COUNT NINE
(Scheme to Defraud by Wire)
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scheme to defraud, and for the

purpose of executing such scheme, defendant GARY SOUTHERN

T - "y 3 I J Fm g oy R Yo r — ~ o~ 5 g
knowingly caused to pe Crangmitted oy means of Wire
communication in interstate commerce, ceéertaln writings, signs,
—~ - - 1 - — 1 I S -~ e TR - -
and signalsg, that 1g, an electronic mall sent to SCUTHERN by his

financial advisor, in which the financial advisor rovided

protection of assets under F

In violation of Title 18, United States (Code, Section 12
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COUNT TEN
aud By Interstate Commercial Carrier)

f“i

1 The Grand Jury re-alleces and incorporates oy
1 through 31 of Count Four of this

Executing the Scheme to Defraud

V]
3

or about February 7, 2014, at or near Charleston,

Ranawha County, West Virginia, and within the Southern District

oL West VYirginia, having & ed and intending to devise the
above-described scheme to defraud, and for the purpose of

executing such scheme and attempting so to do, defendant GARY

SCUTHERN knowingly deposited and caused to be deposited a matter

and thing, that 1is, an envelope containing his personal check to
Jackson National in the amount of $6.5 millicon, to be sent and
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COUNT ELEVEN
{(Scheme to Defraud in Bankruptcy Case)

ot
]
-
6]

Grand Jury re-alleges and incorporates by

reference paragraphs 1 through 21 ¢f Count Four of this

Superseding Indictment as 1f fully set forth herein.
Executing the Scheme to Defraud

[N

On or about February 17, 2014, at or near Charleston,

Kanawha County, West Virginia, and within the Southern Districr

P

devised and intending to

purpcse of executing and concealing such scheme and attempting

tc do so, defendant GARY SOUTHERN knowingly caused a false and

petition, in that SOUTHERN authorized and approved the filing of

a false and misleading Statement of Financial Affairs, which

In violation of Title 18, United S8tates Code, Sections

[\
~J
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COUNT TWELVE
(False Cath and Account in Bankruptcy Case)

1. The Grand Jury re-alleges and incorporateas by
reference paragraphs 1 through 31 of Count Four of this
Superseding Indictment as 1f fully set forth hersin

2 On January 21, 2014, defendant CGARY SCUTHERN testified

under oath in the first day hearing in Freedowm’s bankruptcy case

before the United 3States Bankruptcy Court for the Southern

[¥9]
-
!
1
)

that hearing, SOUTHERN was questioned about whethe
he worked for or wag otherwise affiliate with Freedom before

Chemstream purchased Freedom on December &, 2013,

4 It was material to the hearing to determine who had
been responsible for the management, operations and record-

keeping of Freedom Industries in the years and months leading up

to Freedom’'s filing for bankruptcy protection on January 17,
2014 It was further material to the hearing to detsrmine who
should bke entrusted with running

day operations, and preparing

for Freedoc as its bankruptcy case procesded.

5 On or about January 21, 2014, at or near Charlestaon,
Kanawha County, West Virginia, and within the Southern District
of West rginia, during the first day hearing, defendant GARY
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SOUTHERN did knowingly and fraudulently make

oath and account, in and in relation to a
United States Code, as follows

C [Attorney] ' or F
purchase by Chemstream, CoOrrect?

Q [The Court]: Before vyou step down,
understand vyouxr testimony to be
=

et me agk --

=

that vyou have

only recently come to this business, Freedom
Industries, as its --

A [SOUTHERN] President

O -~ presgiden

i t
responsibilicy? When did you sic

b
0
=

And when did you accept that

A Well, Freedom dldn’t 2xist as an entity as it
exists today until the 31°° of December

oK And that's when you signed on?

A Yes, sir

o What I don’t understand is what capacity, 1f any,
did you have with the companies that were
commingled or merged into Freedom?

A You mean -- at what point?

Yyou did

you have any capaclity priocr to December
with any of the companies?

A Prior to that -- that’'s a great guestion. Prior
to then, I worked as a part- t1~e, financial type

29
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consultant to help the owners of that business
get their finances and systems kind of back on
track. Which 1s why I have a relatively
detailed knowledge of the busine

Uy
6]

Q The owners of what?

A The previous owners of Freedom -- the previous
swners of Freedom Industries

Q: You were working with the seller shareholders --

A I was previously congulting for the seller
shareholders 1in Freedom Industries and Etowah
River Terminal, which were two entities

0: That was your -- and how many wmonthsg, 1f vyou can
estimate, 1f vyou recall, were you working in that
capacity?

A O, probably three vears maybe.

2 That long?

iy Uh-huh.

& In fact, the underliined zegments of SCUTHERN' 5

material testimony were false, as SOUTHERN then and there well
knew. SOUTHERN did work for Freedom, and not as a “part-time,
financial-type consultant,” before Fresdom was purchased by

Chemstream on or about December 6, 2013, and before SOUTHERN
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president 1in late-December 2013. Beginning in

approximately May 2009, SOUTHERN worked for Freedom as its Chief

[t
h

tin

Y

Operating Officer. Asg the Chi Oper

(]

Cfficer, SCUTHERN

-

managed Freedom’s business affairs and operaticns at the Etowah

Facility and the DPoca Facility, exercised authority in hiring

30
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COUNT THIRTEEN
(False Cath and Account in Bankruptcy Case)
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Q

Jury re-alleges and incorporates by
erence paragraphs 1 through 31 of Count Four of this

Superseding Indictment as 1if fully set forth herein.

2 on Februaxry 25, 2014, defendant GARY SOUTHERN
testified under oath in the meeting of creditcrs in Freedom’s

barnkruptcy case.

98]
b4
fai
b3
8
]
=
Qs
s
[
[
i 3
[¢J]
}. 4
(wi
O
cr
o
¢
=
D
m
r
i
[
G
o]
[}
0
]
4]
o
.
O
[
w
1
@]
=
0]
<
s
(T
-

Freedom’s assets and liabilities. It was further materizal to

explore matters that might affect those assets and liabilities,

including whether there were any potential claims that could bhe

pod

brought on bkehalf of Freedom, or Freedom's creditors, and to
have full information about the interests and motivations of

those individuals who managed and operated Freesdom in the years

and months leading up to Freedom’s filing for bankruptcy

protection on January 17, 2014, insofar as that information may
have affected determinations about the assets available to

4 On or about Fsbrusry 25, 2014, at or neay Charleston,
Kanawha County, West Virginia, and within the Southern District

of West Virginia, during the meeting of creditors, deferdant

fraudulently make a materially

(o}
b



Case 2:14-cr-00264 Document 75 Filed 01/21/15 Page 33 of 38 PagelD #: 550

fu
s
[
o
O
8y
fad
s
)
B
[N
o
0
9]
0
g,
o
ot
s
s}
o
)
B .
s
s}
H
6]
ot
o]
us

ion £o a case under Title

United States Code, as follows
@ [Attornevy] All right. And that purchase of equity
interest involved what entities, Mr. Southern?

0Q And 1t’s  my understanding that 1. those
entities, approximately on December 31° of 2013,
were merged into our current entity, Freedom
Industries?

A That 1g correct

N All right. Now -- so I can understand, ag a basic
outline of <the schedules, while these entities
were merged, they ocbviously were separate
entities prior to the transaction on December 6°°,
ag I understand it?

A Uh-nuh

or And, in fact, they had different varied
regponsibilities or activities, uld that be
fair to say?

A Yeg

Q: Ckay. And what I'm going to try to do is,
perhaps, go through each entity. And if vyou
could, giv me a basic description of what

SCript
activities che*, in fact, did prior to the

acquisition would be helpful.

o
=g

Prior to the acquisition by Chemstream, T was not
part of the Freedom organization. I’'m happy to
speak to what my understanding of the entities
are, or [another witness] can speak to it. If you
care for me to do it, I'm fine.

[¥9]
{0
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act, the underlined segment of SOUTHERN's material

i

testimeny was false, as SCUTHERN then and there well Iknew.

SOUTHERN was “part of the Freedom organizaticn”’ before Fr

om

Ie

D
b
O

was purchased Dby Chemstream on or zabout December 6, 2013
Beginning in approximately May 2009, SOUTHERN worked for Freedom

SOUTHERN managed Freedom’s Dbusiness affairs and operations at

g™

the Etowah Facility and the Poca Facility, exercised authority

+

in hiring employees and executing contracts, authorized

spending, presided over staff meetings, and supervised

employees, among cther  things Elso, SOUTHERN  served on

Freedom’s board of directors from March 2010 until Octcber 2013,
Iin wviclation of Title 18, United States Code, Section

w
H>



Case 2:14-cr-00264 Document 75 Filed 01/21/15 Page 35 of 38 PagelD #: 552

COUNT FOURTEEN
(False Oath and Account in Bankruptcy Case)

1. The  Grand Jury re-alleges and incorporates by
reference paragraphs 1 through 31 of Count Four of this

Superseding Indictment as 1f fully set forth herein.

[N

Cn February 2
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testified under ocath 1in the meeting of creditors in Freedom's

bankruptcy case.

3 It was material to the meeting of creditors to review
Freedem’s assets and liabllities It was further material to
explore matters that might zffect those assets and liakilities,

including whether there were any potential claims that could be

ehalf of Freedom, or

o
¥1i
Il

brought on esdom’s creditors, and to

ormation about the interests and motilivatbtions of

th

Y

have full in

[

thosgse individuals who managed and operated Freedom in vyears and

months leading up to Freedom's £f£iling for bankruptcy protection

=]

on  January 17, 20

P

4, inscfar as that information wmay have
affected determinationg about the assete availlable to Freedom’s
creditors.

4. On cor about February 25, 2014, at or near Charleston,
Kanawha County, West Virginia, and within the Southern District

£ West Virginia, during the meeting of creditors, defendant

O

o
M=

ARY SOUTHERN did knowingly and fraudulently make a materially
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false cath and account in and in
1i, United States Code, as follows:
O [Attorney]: Mr. Southern, vyou
congultant through another
gince, what, 20097

A [SOUTHERN] :

¥
I

said
company

that you

under Title

were g
for Freedom,

9 Do you have any -- were you just an employee of that

company?

B Yes.

5. In fact, the underlined segment cf SOUTHERN's material
testimony was false, as SOUTHERN then and there well knew,
SCUTHERN was not “just an emplovee” of “Blackwater,” but was the
investment trustee and sole beneficiary of Southern Investment
Trust, which, in turn, was the gole owner of Blackwater Group
LLC {(“"Blackwater”), the company through which Freedom paid
SOUTHERN. In fact, SCUTHERN wmanaged and controlled Blackwater

and did not report or otherwise

of Title 18,

treat himself

an employee of
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FORFEITURE FOR WIRE FRAUD AND
FALSE CATH AND ACCOUNT IN BANKRUPTCY
(18 U.8.C. §§ 1343, 1341 and 152(2))

In accordance with 18 U.3.C. 5% 98i{a) (1){(C), 28 U.s.cC 5
2461 (c), and Fed R. Crim. P. 32.2(a), and rremised upon the

conviction of defendant CARY SOUTHERN of one or meore viclartions

of 18 U.B.C. §§% 1343, 1241, and 1582(2) as set forth in Counts

directly or indirectly, from proceeds traceable to  such

2 IWL Inc. Defined Benefit Plan, Brokerage account xxx-
0473, Trangamerica Financial Adviscrs, Inc.; balance of
$169,618.38 as of 10/31/2014;

3 IRA Rollover FBO Gary Southern account xxxxxx200N, US
Bank C/F Curian Clearing LLC; balance of 3373,006.65 as of

A TTT - 7 R £ Y " BN d -
4. IWL Inc. Account KXXxXxxI0CZ, Curian Clearing LLC;

balance of $165,138.85% as of 10/31/2014 .
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5. IWL, Inc. 401(k) Profit Sharing Plan, contract number
XXX L-000, Plan IDZ #x0648; balance of $2237,871.33 as of

6 Wells Farge Advisors LLC, Gary  Scuthern  account
Xxxx0529; balance of $516,208.35 ag of 11/30/2014;

7. 2012 Bentley Industrie 2-door passengsr vehicle, VIN
SCBFRT7ZAGCC073223; and
8. Real property having a street address of 712 E. Hideaway

Circle, Marco Island, Collier County, Florida 34145, being Lot
18, block 17, Hideaway Beach, as recorded in Plat Book 12, pages

2 o N 3 folnd P - -y 3 b T 5 - :
0 tnrough 8%, Public Records of Cellier County, Florida.
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UNITED STATES OF AMERICA

R. BOOTE CGOCDWIN II
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